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Between the Scylla of Legal Formalism

Between

the Scylla of Legal Formalism and the Charybdis of Policy

:Conceptualism

(Yale’s Policy Science and International Law(

InF.Hoffmann, A. Orford (Eds.). Oxford Handbook of International Legal Theory
(forthcoming)

Hengameh

Saberi

Abstract

An invisible but enduring legacy of the New Haven School, understood through this
paper’s counter-narrative, is a new vista through which to caution against the pitfalls
of policy reasoning and to demand its promises. International legal theory has a
relatively clear sense about abuse of deduction when found in legal interpretation, but
it has little to say about similar defects in policy reasoning. Equally undertheorized are
our ideas about the very concept of policy and its place in international legal
argumentation. Pursued policy objectives might be principled or flexible and their
application flexible or principled. So a combination of principled policies and flexible
application of those policies or vice-versa might well permeate the words and practice
of international lawyers, used simultaneously or selectively — depending on the
context — to address international legal problems. And then there is percolation of
these conflicting modalities — principled policies and unprincipled applications or the
other way around — through different professional roles that international lawyers
habitually adopt. We can begin to understand all that complexity only when we
acknowledge the fallacy of an inherent association between law and formalism and
between policy and anti-formalism. Re-telling the story of the Yale School is an effort
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Virtue Pedagogy and International Law Teaching

(Virtue Pedagogy and International Law Teachingi
Hengameh Saberi
I. Introduction

International law may be unable to boast primacy in the value of attention it receives
as a pedagogical endeavor, but it can certainly depend on the exceptional gravity of
that attention. In a colorful recounting, international law teaching competes with the
worst aspects of sex and the weather in that many “think they are expert[s]; they
complain about problems, but do nothing to improve the situation.” This is not exactly
true, as what unites diagnostic accounts of international law teaching is not the
absence of reform proposals. Rather, it is an enduring preoccupation with the
institutional, if not necessarily ontological, identity of international law in legal

.education and its assignment to the periphery of academic visibility

Corresponding to the resilience of this concern is a literature that has survived the
seasonal winds of scholarship fashion since at least the ‘as.s. Across diverse
academic locales, reflecting on particular historical phases, and differing at times in
thematic emphasis, seasoned and occasional teachers of international law have
consistently called for new ways to present the field in an ever more integrated
market of practice. If a perception of international law’s peculiar identity inspired the
older accounts, the changing face of legal education in light of market demands and

challenges to those demands stir contemporary analyses

Yet aside from variation of emphasis, the expanding literature has scarcely surpassed
some of the insights of the older accounts in providing a meaningful outlook to
international law pedagogy. The contemporary reactions continue to advance a
largely selffulfilling iteration of constant discontent with the field’s rank and

recognition in legal education

It remains as true now as it was three decades ago, as one such reflective
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account put it then, that there is no state of emergency or grim exception disabling
international law education and that the institutional knots and ties instead ought to
be taken as an urging force for creativity and alternative thinking. In an equally
compelling observation, Gerry Simpson warned against theoretical incoherence and
depoliticization of the subject matter as a result of compromises that international
law teachers often make in response to the perceived pedagogical, jurisprudential
and functional inferiority of the field. These accounts are significant because their
diagnoses and suggested remedies reject the sui generis status of international law
and instead call for imaginative encounters with the possibilities that rules, doctrines,
institutions and context offer to international legal education. They do so, however, by
engaging with and challenging the assumptions of a peculiar and particularly
undervalued disciplinary identity that prompt such extraordinary preoccupations in

the first place

But disciplinary existentialism may have well run its course. As this brief essay
suggests, when reflecting on pedagogy in international law, we might do well to shift
our gaze from the subject matter to the agent. An agent-based approach to the
teaching of international law is not closed to existential considerations — the multiple
personae of people with projects bear evidence to that after all. My interest here is
nevertheless in a broader sense of agency than mere identity. As a preliminary
attempt to entertain the interrelated frameworks of agency and virtue in international
legal thinking, I take aid from virtue epistemology to point to a new approach to
responsible and responsive pedagogy. The word ‘virtue’ might carry moral
connotations and seem irrelevant to the acquisition of knowledge. In a broader sense,
however, for virtue epistemologists virtue refers to human character traits, skills, and
dispositions that normatively shape our cognitive connection to the world. As
suggested here, a virtue-based account of knowing can provide an attractive

normative framework to evaluate pedagogical choices

Scholarly and pedagogical observational standpoints differ and can be
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defined to a reasonable degree, but to what extent and how may they justifiably
delimit the teacher’s discretion over methodological and substantive choices that she
makes? Do we have a more reliable tool than the subjectivism of identity narratives to
measure the success of our practice in an ‘invisible college’ of traveling minds who
rise from the Global South and teach in the North and vice-versa? How to evaluate
the pedagogical good @nd possible harms) in unavoidably popular methodological
approaches and styles such as interdisciplinarity and experientialism beyond their
definite marketability? Might we sacrifice some crucial faculties in our pupils if we, for
instance, allow our scholarly passion to overrule the practical wisdom of encouraging
dissent? But isn’t dissent, too, subject to rules of epistemic responsibility? What, if
anything ,does responsible pedagogy have to do with coherence of our legal and
political positions inside and outside of the classroom in between different scholarly
and advocacy roles? And what about teaching from a critical standpoint as an

?overarching label

Neither this essay nor virtue pedagogy has all the answers, but a virtue account
offers new avenues for a more reflective stance on international law as an intellectual
medium through which to relate to the world. Firstly, it directs the focus away from
ontology to epistemology — although serious ontological @nd methodological)
questions are inevitably present — and thereby treats international legal studies as a
mature endeavor deserving of difficult questions about knowledge that otherwise
never see the light of day in a perpetual and tediously exaggerated state of
disciplinary identity crisis. Secondly, it can afford an integrative approach to
coherence in knowledge and ethics — in knowing and doing, in scholarship and
teaching and so forth — without the baggage of moralizing foundations. Thirdly,
precisely because of that integrative capability, a virtue-based approach can account
for ‘experience’ — individual and otherwise — as a determinative factor in both
pedagogical and scholarly choices without the danger of unrestrained subjectivity.
Lastly, because it reconciles intellectual demands and dispositional traits, it makes no

claim to having a hegemonic
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pedagogical blueprint and instead allows for responsible creativity

With those promises, let us now turn to a brief outline of virtue epistemology before
.assessing its connection to a responsible, virtue-based approach to pedagogy
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